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Transactions Involving a Foreign Seller 
to be Forewarned is to be Forearmed
By: Victoria P. Behm,  
Florida Underwriting Counsel 

Given the amount of foreign investment in U.S. 
real property, it is likely that you will eventually 
be faced with the task of navigating your way 
through Section 1445 of the Internal Revenue 
Code, which provides that a transferee (buyer) 
of a U.S. real property interest must withhold tax 
if the transferor (seller) is a foreign person. The 
tax, which is 10% of the gross sales, price, if 
applicable, is merely a deposit toward the seller’s 
actual tax liability, if any for the year of the sale. 
It is intended to put foreign sellers on the same 
level as a U.S. citizen taxpayer. 

Initially, it is important to determine the answer to 
various questions, not the least of which are: Who 
is considered a foreign person? When do I have 
to withhold and remit money to the IRS? What 
are the exceptions to withholding and remitting? 
What are my responsibilities as the closing 
attorney and do I have any liability to the IRS for 
not withholding if FIRPTA applies? I will attempt 
to address these questions and hopefully clarify 
some of the more obscure issues involving the 
sale of property located in the United States by 
a foreign seller.

The Tax Reform Act affects the disposition of 
U.S. Real Property Interests by foreign persons. 
In addition to improved and unimproved land 
“real property interests” (defined in the Code) can 
also include the sale or exercise of an option, and 
other interests in real property, including but not 
limited to mines, wells or other natural deposits. 

Who is considered a foreign person?
Foreign persons include non-resident aliens, 
foreign corporations that have not elected to 
be treated as a domestic corporation, foreign 
partnerships, foreign trusts or foreign estates, 
and disregarded entities. A sole member 
limited liability company (LLC) is considered 
a “disregarded entity.” It is the owner of the 
disregarded entity, rather than the LLC that 
will be treated as the transferor. Consequently, 
if the owner in a sole member LLC is a foreign 
national, withholding will be necessary. A multi-
member LLC is not considered a disregarded 
entity but rather a partnership, and withholding 
would not be required if the LLC was formed in 
the United States. Additionally, the holder of a 
valid unexpired green card gets the green light, 
and is not considered a foreign person, nor is a 
U.S. citizen that has obtained dual citizenship. 
There have been instances where a seller will 
produce a Social Security number as evidence 
of U.S. citizenship. There are many reasons that 
a foreign national might have a Social Security 
number, but it is not sufficient and conclusive of 
citizenship, so further inquiry is necessary.

If FIRPTA applies, how much do I withhold 
and when do I have to remit the withholding 
to the IRS?
The withholding requirement is ten (10%) 
of the total amount “realized” by the foreign 
seller. Don’t make the mistake of equating the 
amount realized with the net proceeds flowing 
to the seller. It may be counter-intuitive, but 
the IRS defines the “amount realized” to be 
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synonymous with the gross sales price of 
the transaction. This can be devastating in 
a short sale transaction because the seller 
is netting zero but still must remit 10% of 
the sales price to the IRS within 20 days 
of closing unless the seller qualifies for an 
exemption. Obviously, determining foreign 
status as soon as possible is crucial. Keep 
in mind when preparing Form 8288-A to be 
submitted with payment to the IRS, that it is 
the Buyer who is the statutory withholding 
agent, not the attorney agent handling  
the transaction. 

What are the exceptions to withholding 
and remitting? 
A common misconception is that FIRPTA 
does not apply if the sale is less than 
$300,000 or if the buyer intends to occupy 
the property as a residence. There is 
actually a two part test for determining if 
the exemption applies. The sales price must 
be $300,000 or less AND the buyer must 
intend to reside in the property for more 
than 50% of the time the property is rented 
by any person during the first twenty-four 
(24) months following closing. The buyer 
must be an individual and the property must 
be improved to qualify for this exemption. 
The buyer, as statutory withholding agent, 
can “elect” to sign an Intent to Reside 
statement. This is not mandatory, and the 
buyer has the sole discretion whether to 
take on the responsibility and possible tax 
liability if he or she fails to comply with the 
occupancy requirement. Understandably, 
some buyers will be reluctant to accept this 
additional exposure. Even if the buyer takes 
this election, you are still required to issue 
a 1099-S to the seller, and, even if FIRPTA 
doesn’t apply, the seller must still file a U.S. 
Tax return and report the transaction to  
the IRS.

What other steps can the  
foreign seller take to avoid the 
withholding requirement?
Obtain a withholding certificate: A 
foreign seller may obtain an exemption 
from the 10% withholding by applying for a 

Withholding Certificate (Form 8288-B) from 
the IRS on or before the closing date. The 
turnaround time for an IRS determination 
varies and, more than likely, it will exceed 
120 days. If the IRS has not granted relief 
by closing, funds can be withheld in escrow 
until such time as the IRS either issues the 
withholding certificate or a denial letter. If it 
turns out that no withholding is necessary, 
you will be in a position to refund the funds 
to the seller upon notification from the IRS. If 
the application is rejected, you should remit 
the funds to the IRS within 20 days of the 
rejection letter.

Relying on the Non-foreign Certificate: 
If the seller is not foreign, no withholding 
is necessary. Code Section 1445 and the 
regulations allow the buyer to accept a 
written statement from the seller that he or 
she is not a foreign person as defined by the 
IRS. Unless the buyer has actual knowledge 
that the statement is false or is advised 
by a party involved in the closing that the 
statement is false, the buyer is protected 
from failure to withhold.

Passing the “substantial presence test”: 
The foreign seller executes a non-foreign 
certificate and bases it upon an IRS formula 
to determine the number of days the foreign 
person is present in the U.S. over the 
course of time (two or three years), thereby 
exempting the withholding requirement. 
Since there is a variety of factors which are 
difficult to confirm in applying the substantial 

presence test, relying on it is potentially 
dangerous from a liability standpoint. 
Consequently, it is understandable why a 
buyer or counsel might be concerned about 
relying upon the “substantial presence test” 
when accepting a non-foreign certification.

What are my responsibilities as the 
closing attorney?
No specific Code provision imposes upon 
closing agents or attorneys, the responsibility 
to withhold and forward income taxes to the 
IRS. Nevertheless, the attorney becomes 
involved in the process because of the very 
nature of his or her role in the closing of a 
sale and purchase transaction. It is actually 
the buyer in any real estate transaction who 
is charged with determining if the seller is 
foreign or not and has the responsibility for 
collecting the payment and remitting it to 
the IRS. Failure to do so can result in the 
buyer owing the tax, penalties and interest. 

If the foreign seller does not have an 
Individual Tax Identification Number 
(ITIN), will I have to delay the closing?
No. There is no requirement that the seller 
and/or buyer must have a ITIN prior to 
closing. In fact, the IRS recommends that 
the W-7 application be completed at closing 
and submitted as one package with the 
8288/82888-A and the 10% tax payment. 
Moreover, as the closing attorney, you will be 

Continued from page 1: TRANSACTIONS
Victoria Behm, Esq. 

Victoria Behm joined Stewart Title in 2006 as Florida 
underwriting counsel, and offices in the Tampa 
location. She spent over 20 years in the title insurance 
industry prior to attending law school at Stetson 
University College of Law, where she graduated cum 
laude. She spent the next seven years in private 
practice with a focus on contract law and real estate 
litigation while owning and operating her own title 
agency. She also taught real estate and paralegal 

courses at St. Petersburg College. As an underwriter, Victoria has lectured 
around the state of Florida on a variety of title related topics.
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able to oversee that the forms are properly filled out. That being said, 
the current requirement for obtaining an ITIN has changed and are 
somewhat onerous. If the application is not submitted by a Certified 
Acceptance Agent (CAA), then it requires either a certified copy of 
the passport (difficult to obtain in some countries) or the original 
documentation (passport, birth certificate, etc.) to be submitted with 
the application. Many sellers are reluctant to part with their original 
documents, making obtaining tax ID numbers difficult.

One word of warning: If the seller plans to apply for a withholding 
certificate on the day of closing without already having a tax 
ID number, there is a chance the IRS will reject the application. 
Consequently, if you are making the decision whether or not to remit 
the 10% or simply withhold funds pending a determination, then 
withhold and remit. It is better to be safe than sorry.

What if title to the property was vested in a foreign person who 
is now deceased?
The rules which apply to foreign decedents can expose the buyer, 
closing attorney and real estate professionals to unintended liability. 

Keep in mind that federal estate taxes become a lien if not paid 
for a period of 10 years from the date of death. Moreover, the tax 
exemption for a foreign decedent is only $60,000 as compared to 
$5,340,000 for U.S. citizens. The federal estate tax lien will not be 
removed until such time as the IRS issues a “transfer certificate” and 
a “closing letter” after the federal estate tax return is filed and the 
taxes are paid. What is more alarming is that the closing attorney is 
considered the “statutory executor” for the IRS if the funds for closing 
were at any time under the attorney’s control! (See Code Section 
6324.) This makes the closing attorney and anyone else involved 
in the transaction who had control of the funds, even temporarily, 
liable. Even if title is held as joint tenants with rights of survivorship, if 
the decedent joint tenant is a foreign national, the requirement for a 
transfer certificate will apply.

Although understanding all the nuances which are involved in a 
FIRPTA transaction can be a daunting task, identifying them early in 
the process is key to eliminating much of the stress. The absolute 
worst time to be addressing it for the first time is at the closing 
table. As with any successful transaction, effective communication 
between the parties is crucial. Just remember; to be forewarned is 
to be forearmed.

Continued from page 2: TRANSACTIONS...

RE: RATES AND/OR FORMS UPDATE 
Georgia Rate Change effective July 1, 2014
Dear Associates: 

Stewart Title Guaranty Company has filed a new “All Inclusive 
Schedule of Charges for Use in the State of Georgia effective 
July 1, 2014” with the Georgia Department of Insurance. An 
electronic version of the rate book can be found here for your 
convenience. 

NOTE: Please continue to use the current rate manual 
Schedule of Charges and then switch to the new charges 
beginning on July 1, 2014. 

The rates in the new Schedule of Charges effective July 1, 
2014, are the rates that all Issuing Offices are required to 
charge the consumer and upon which Issuing Offices must 
remit. Therefore, the quotation of rates and premium charged 
for policies of title insurance sold by Stewart and our Issuing 
Offices shall be based only upon our “All Inclusive Schedule 
of Charges for Use in the State of Georgia” and any additional 
rates for endorsements. Any other rates must be separate 
and distinct from premium charges in a transaction. There 
should be no confusion by the party charged with paying the 
premium that the premium relates only to those rates for the title  
insurance policies. 

Agents must remit the percentage of the total title charges (policy 
premium and any rates charged for endorsements) to Stewart 
in accordance with their underwriting contract. Additionally, 
Stewart must pay premium tax on both the portion retained by 
the agent as well as the premium actually remitted to Stewart 
(see O.C.G.A. 33-8-2 and O.C.G.A. 33-8-8-4), so it is critical that 
the correct title charges are used to calculate the amount of the 
premium remitted to Stewart. 

SoftPro® and Landtech have been provided with the new rate 
information. Please contact your software company to request 
an update for your system with the new rates as follows: SoftPro 
– (800) 848-0143, and Landtech - (800) 835-1523. If you are 
currently utilizing StewartDocs® or AIM® and/or AIM+®, please 
contact a Stewart technology representative to update your 
system at the Customer Care Center, (877) 800-3132. 

If you have any questions relating to this or other bulletins, please 
contact a Stewart Title Guaranty Company underwriter. 

For online viewing of this and other bulletins, please log on to 
http://vuwriter.com.

http://vuwriter.com
http://cl.exct.net/?ju=fe2d17707c63047e771274&ls=fde31c78726c037b71117072&m=fef91775716d05&l=fe6616787d67047d7615&s=fe271c787d64047f721271&jb=ffcf14&t=
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Update: What You Need to Know About the Consumer  
Complaint Process
by Susan Hopper

We work hard to make Stewart the Most Admired Real Estate 
Services Company. But when a troubled transaction becomes a 
larger issue, we need a unified system to capture complaints with 
our independent agency partners and direct operations across  
the U.S.

With the stricter requirements of the Consumer Financial 
Protection Bureau® (CFPB), and the guidance of the American 
Land Title Association (ALTA®) Best Practices, Stewart has rolled 
out a formal process to help track and report non-regulatory  
consumer complaints.

“There is a difference between ‘I don’t like the plant in your lobby’ and 
‘No one explained the documents,’” says Mary Thomas, Regulatory 
Counsel. “The process is designed for customers who feel, after the 
transaction has closed, that there wasn’t enough done to resolve 
the situation. We want Stewart offices, associates, as well as 
independent agencies, to feel empowered to serve their customers 
as normal, and to know that they have Stewart’s full support."

New Complaint Process
Customers can submit complaints by:

• Completing a standard form at stewart.com 

• Calling (855) 811-9796, where a Stewart representative 
will take the necessary information to complete the form

Each complaint received routes to the appropriate area of the 
company for handling. Once a complaint is active, the Agency 
Services team (or other business unit responsible) documents 
any actions to resolve the issue, and reports completion back to 
Stewart’s central intake team.

Facing a Negative? Create a Positive
In a perfect world, every transaction and customer contact would 
end well – but in the title world, complaints do happen. Stewart’s 
new consumer complaint process provides the framework Stewart 
and its agency network needs to make complaint resolutions run 
more smoothly.

Should you have any questions about Stewart’s consumer 
complaint process, please speak with your Stewart Agency 
Services contact.

* Existing guidelines for Stewart Lender Services®, Canadian 
operations and international customers continue to be followed. Any 
issues regarding transactions closed in a local Stewart Title office are 
routed to the division president to address accordingly.

http://stewart.com
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ALTA Best Practices Audit
As many of you are aware, the Consumer Financial Protection 
Bureau® (CFPB) will be implementing new guidelines for lenders and 
their service providers next August. In an effort to better prepare 
our agents for the new rules, Stewart is looking at a sampling of 
the ALTA® Best Practices. Meredith Thompson, Southeast Division, 
Sr. CSR, has provided the ALTA Best Practices key areas of review 
which will be tested should you be audited by Deloitte & Touche. You 
will want to ensure compliance with these particular Best Practices 
immediately. This may require a few changes in your office. However, 
getting ahead of the change will help your office out tremendously.

ALTA Best Practices – Audit key areas of review
Escrow Account Controls

• (2.03a) Escrow Reconciliation Timeliness: 
10 business days or less 

• (2.03b) Reconciliation prepared by someone not  
associated with the receipt and disbursement function: 
10 business days or less

• (2.03c) Reconciliations are reviewed and signed off by 
management or a supervisor: 
10 business days or less

• (2.03l) Files will be considered dormant after 180 days: 
Review open file/trial report – ledgers must have  
notation as to why the funds are being held 

• (2.07) Verify that company uses Positive Pay/Reverse 
Positive Pay

• (2.07) Verify escrow account has ACH blocks and  
International blocks:  
Written proof from bank is required

Settlement Procedures
Focus is on the documentation of the shipping/submission date 
rather than the actual date of recording

• (4.02) Recordings: 
Less than 2 business days 

• (4.02) Addressing Rejected Recordings: 
Less than 2 business days 

Policy Production and Reporting 
Focus is again on documentation retention in the files 

• (5.02a) Policy Issuance and Delivery to Customer: 
30 calendar days or less  

• (5.02d) Policy & Premium Reporting Timeliness: 
Receipt is required by the last day of the month  
immediately following the settlement month 

• (3.15) STG Privacy Policy to customers and USA  
PATRIOT Act Search to be completed: 
Evidence of notification in file

Stewart’s Fraud and Forgery 
Watch Program
Fraud and forgery is not a thing of the past, and Stewart 
agents are an important line of defense in detecting fraudulent 
transactions. Stewart’s Fraud and Forgery Watch Program offers 
an award up to $1,000 to any Stewart agent who detects fraud 
and/or forgery. Agents who either prevent policy issuance or 
offer a curative solution, in connection with an order for a Stewart 
Title policy, are eligible for this award as well. If you suspect any 
fraudulent activity, please contact your local underwriter.
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As part of the Stewart agency network, you’ve gone 
through what we believe to be the most rigorous vetting 
process in the industry. Being accepted into our network 
is an accomplishment and marks you as a top tier agency/
attorney. Now you have a way to market your elite status with 
the Stewart Trusted Provider seal.

A symbol of the quality and trustworthiness of your agency, the 
seal is proof to lenders that your agency has been vetted and 
verified as a quality agent through our initial vetting process, 
and continually meets the criteria of Stewart’s ongoing review 
process and Independent Agency Standards. 

Displaying the Trusted Provider seal on your website and 
in your marketing materials demonstrates to lenders and 
consumers that they can depend on you to provide them with 
a quality experience throughout the real estate transaction 
process consistent with the coverage provided in Stewart’s 
Closing Protection Letters and Policies of Title Insurance  
as issued.

This seal can be used in your printed marketing materials 
and on your website. Once uploaded to your site, the 
online version links to a landing page on stewart.com 
that explains the vetting process your agency undergoes 
to be part of the Stewart agency network. Simply visit  
stewart.com/agencyseal to access the online version of 
the seal. 

Additionally, Stewart Marketing has prepared a new 
lender-directed email and flyer detailing what the seal 
represents and the benefits you provide to lenders and 
their customers as a Stewart Trusted Provider. You can 
access the email, flyer and print version of the seal 
along with a host of other customizable materials on  
stewartmarketing.com with an annual subscription.

For more information on the seal, please contact your 
Stewart Agency Services manager or representative today.

Another reason why Stewart is the right underwriter for you.

The Stewart Trusted Provider seal shows lenders 
that you’re the kind of agency they need to work with.

http://www.stewartmarketing.com/en.html
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Employee Spotlight
Margaret McClung

For more than 30 years, Margaret has been involved in 
residential and commercial real estate. She also formed 
and managed the closing operation for the real estate law 
firm Hudspeth & Benedict, as well as managed McClung 
Surveying with her husband, Jeff. Furthermore, Margaret 
worked as a successful loan officer for several years at 
Real Estate Financial Services before joining Stewart in 
April 2001. 

As a Stewart Agency Services representative, Margaret 
covers the entire state of Georgia, including metro Atlanta, 

North Georgia, Coastal and South Central Georgia. In 
addition, since Margaret has managed a real estate law 
firm and worked as a loan officer, she has a detailed 
understanding of the closing process – start to finish. Such 
experience enables her to better grasp the challenges her 
customers face in a variety of markets. It also allows her 
to offer valuable software training and commitment/policy 
preparation training to agents. 

Margaret is a member of Mortgage Bankers and Mortgage 
Brokers Associations. She earned a degree in business 
from DeKalb College. When not working, Margaret enjoys 
playing golf, traveling, reading and spending time with her 
family and her dog, Sparky. 

Regional TIPS dates and locations  
for 2014 – September 9 and November 5
We hosted our 2nd quarter regional TIPS in Buford on June 4. Our 3rd quarter TIPS will be held in Savannah on September 9, 
and the 4th quarter event will be in the metro Atlanta area. For more information or to register for one of these seminars, 
please visit our website stewart.com/georgia/seminars. We hope that everyone will have an opportunity to attend one of 
these TIPS events this year.

http://stewart.com/georgia
http://stewart.com/georgia/seminars

